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Date                                              2022 

 

Parties 

Council   Lithgow City Council ABN  59 986 092 492 
Address 180 Mort Street 

Lithgow NSW 2790 
Representative  Development Manager- Paul Cashel 
Attention  Development Manager – Paul Cashel 
Contact Telephone (02) 6354 9999 
Contact Email Paul.Cashel@lithgow.nsw.gov.au  
  
  
Applicant Nu-Rock Technology Pty Ltd ABN 12 062 560 169 

Nu-Rock Mt. Piper Pt. Ltd. ABN 44 648 920 156 
Address 90/5 Woodlands Avenue 

Breakfast Point NSW 2137 
Representative Bartier Perry Ltd 

Level 10, 77 Castlereagh Street 
Sydney NSW 2000 

Attention Maroun G. Rahme  
Contact Telephone 0438 500 826 
Contact Email maroun.rahme@nu-rock.com 

 
  
  

Background 

A The Applicant is the Developer of the Land.  

B EnergyAustralia NSW Ltd (ABN  75 163 935 635) is the registered proprietor of the 
Land.  

C The Land is zoned SP2 Infrastructure (Electricity Generating Works) pursuant to the 
Lithgow Local Environmental Plan 2014 and currently comprises a power station.  

D On 2 October 2015, Council granted consent to development application number 
DA292/14 (‘Development Consent’) to the Applicant for: 

Manufacturing plant – Fly ash conversion to construction materials 

at land identified as Lot 2 in Deposited Plan702619, otherwise known as Mount Piper 
Power Station, Boulder Road, Portland NSW 2847. 

E On 6 October 2015, the Development Consent commenced operation. 

F Condition 3 to the Development Consent provides: 

mailto:Paul.Cashel@lithgow.nsw.gov.au
mailto:maroun.rahme@nu-rock.com
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Pursuant to section 80A(1) of the Environmental Planning and Assessment 
Act the draft Planning Agreement that relates to the Development Application, 
as per the terms of offer dated 29 September 2015 must be finalised prior to 
the issue of the Construction Certificate.  

G On 28 September 2022, Council granted consent to modification application number 
MODDA041/22 (‘Modified Development Consent’) to the Applicant modifying the 
Development Consent. 

H Condition 3 of the Modified Development Consent provides: 

Pursuant to section 80A(1) of the Environmental Planning and Assessment 
Act the draft Planning Agreement that relates to the Development Application, 
as per the terms of offer dated 29 September 2015 must be finalised prior to 
the issue of an Occupation Certificate. 

I The Development Consent will lapse on 6 October 2022. 

J This Deed has been prepared pursuant to condition 3 of the Development Consent. 

Operative Provisions 

1 Planning Agreement under the EPA Act 

1.1 Status of this Deed 

(a) The Parties agree that this Deed is a planning agreement within the meaning 
given to that term in section 7.4(1) of the Environmental Planning and 
Assessment Act 1979 (NSW).  

(b) The planning agreement constituted by this Deed applies to the Land and the 
Planning Proposal.  

2 Operation 

2.1 Commencement 

(a) The Parties agree that this Deed takes effect on the execution of this Deed by 
all of the Parties to it. 

(b) The party who executes this Deed last is to insert, on page 1, the date on 
which they did so and provide a copy of the fully executed and dated Deed to 
all other Parties to this Deed.  

3 Definitions and Interpretation 

3.1 Definitions 

In this Deed, the following definitions will apply: 
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Applicant means the Nu-Rock Technology Pty Ltd (ABN 12 062 560 169) and Nu-
Rock Mt. Piper Pty. Ltd (ABN 44 648 920 156). 

Business Day means any day except a bank or public holiday throughout New South 
Wales or a Saturday or Sunday. 

Claim includes a claim, demand, remedy, suit, injury, damage, loss, cost, liability, 
action, proceeding or right of action. 

Construction Certificate means a construction certificate as defined under 
section 6.4 of the EPA Act, or if the Former Building and Subdivision Provisions 
apply, section 109C of the EPA Act. 

Contribution means the ongoing monetary contribution payable by the Applicant, as 
outlined at clause 6 of this Deed.  

Council means Lithgow City Council (ABN 59 986 092 492). 

CPI means the Consumer Price Index (All Groups – Sydney) published by the 
Australian Bureau of Statistics. 

Deed means this Deed and includes any schedules, annexures and appendices to 
this Deed. 

Development Consent means development consent number DA292/14 granted 
by Council on 2 October 2015 to the Developer and commencing operation on 6 
October 2015 for “Manufacturing plant – fly ash conversion to construction 
materials” at the Land.  

Developer means Nu-Rock Technology Pty Ltd (ABN 12 062 560 169). 

Dispute means a dispute or difference between the parties under or in relation to this 
Deed.  

EPA Act means the Environmental Planning and Assessment Act 1979 (NSW). 

Explanatory Note means an explanatory note prepared under clause 25E(1) of the 
Regulation.  

Applicant’s Development Notice a notice from the Applicant to the Council, 
specifying the Applicant intention to proceed with the development of the land in 
accordance with the terms of the Development Consent and Construction Certificate. 

Land means the land comprised in Lot 2 in Deposited Plan 702619, otherwise known 
as Mount Piper Power Station, Boulder Road, Portland NSW 2847. 

Land Owner means EnergyAustralia NSW Ltd (ABN  75 163 935 635).  

LEP means the Lithgow Local Environmental Plan 2014.  

Modified Development Consent means modification application number 
MODDA041/22 granted by Council on 28 September 2022.  

Occupation Certificate means an occupation certificate as defined under section 6.4 
of the EPA Act, or if the Former Building and Subdivision Provisions apply, 
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section 109C of the EPA Act, and includes an interim Occupation Certificate, a final 
Occupation Certificate or a partial Occupation Certificate as the case may be.  

Offer means the offer made by the Developer (in the form of the draft Planning 
Agreement dated 29 September 2015) to enter into this Deed for the payment of 
monetary contributions to be spent by Council on community projects and/or 
activities.   

Parties means the parties to this Deed.  

Plant means the manufacturing plant for fly ash conversion to construction materials 
for which the Development Consent has been granted to the Applicant. 

Public Purpose means the public purpose to which the Contribution will be applied. 

Regulation means the Environmental Planning and Assessment Regulation 2000 
(NSW). 

3.2 Interpretation 

In this Deed, unless the context otherwise requires: 

(a) words denoting any gender include all genders; 

(b) headings are for convenience only and do not affect interpretation; 

(c) the singular includes the plural and vice versa; 

(d) any schedule or annexure attached to this Deed forms part of it; 

(e) a reference to a party includes its legal personal representatives, successors 
and permitted assigns; 

(f) a reference to a person includes a corporation, trust, partnership, 
unincorporated body or other entity, whether or not it comprises a separate 
legal entity; 

(g) a reference to a statute or other law includes regulations and other 
instruments under it and consolidations, amendments, re-enactments or 
replacements of any of them; 

(h) unless expressly stated to be otherwise, the meaning of general words is not 
limited by specific examples introduced by ‘including’, ‘for example’ or similar 
inclusive expressions; and 

(i) a reference to this Deed means this Deed and includes any variation or 
replacement of this Deed. 

3.3 No fettering clause 

The Applicant acknowledges that Council cannot fetter in advance the exercise of any 
of its statutory discretions, whether by way of contract, estoppel or otherwise, in 
relation to any application relating to the Land to be lodged with the vendor in its 
capacity as a governmental authority nor pre-determine any decision in respect of any 
such application. 
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3.4 Warranties 

The Parties warrant to each other that they: 

(a) have full capacity to enter into this Deed, and 

(b) are able to fully comply with their obligations under this Deed. 

3.5 Further agreements  

The Parties may, at any time and from time to time, enter into agreements relating to 
the subject-matter of this Deed that are not inconsistent with this Deed for the 
purpose of implementing this Deed. 

3.6 Surrender of right of appeal 

The Applicant is not to commence or maintain, or to cause or procure the 
commencement or maintenance, of any proceedings in any court or tribunal or similar 
body appealing against, or questioning the validity of this Deed in so far as the 
subject-matter of the proceedings relates to this Deed, unless it is in exercising rights 
in accordance with clause 7.2(e) of this Deed. 

4 Section 7.11, 7.12 and 7.24 of the EPA Act 

4.1 Application of section 7.11, 7.12 and 7.24 

This Deed does not exclude the application of sections 7.11, 7.12 and 7.24 of the 
EPA Act in respect of any development applications for the future redevelopment of 
the Land. 

4.2 Benefits 

Benefits obtained by Council under this Deed are not to be taken into consideration in 
determining any development contribution under section 7.11 of the EPA Act in 
respect of any development applications for the future redevelopment of the Land. 

4.3 Offer by the Applicant 

The Applicant acknowledges that this Deed is in the terms of the Offer made by the 
Applicant in connection with the Planning Proposal. 

5 Development Consent 

5.1 Lodgement of Planning Proposal 

(a) The Council has granted the Modified Development Consent to the Applicant.  

(b) Condition 3 to the Development Consent provides: 

Pursuant to section 80A(1) of the Environmental Planning and 
Assessment Act the draft Planning Agreement that relates to the 
Development Application, as per the terms of offer dated 29 
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September 2015 must be finalised prior to the issue of the Occupation 
Certificate.  

(c) Pursuant to section 7.4(1)(b) of the EPA Act, on 29 September 2015 the 
Applicant made an offer to enter into this Deed for the payment of the 
Contribution to be spent by Council on community projects and/or activities. 

(d) Council agrees to consult the Applicant on the community projects and/or 
activities for which Council intends to spend Contribution on, however Council 
will maintain discretion on expenditure if agreement between Council and the 
Applicant cannot be reached. 

(e) Nothing in this Deed relieves the Applicant of its statutory obligations under 
the EPA Act to obtain the necessary development consent/s for any future 
redevelopment of the Land.  

(f) Nothing in this Deed fetters Council’s discretion under the EPA Act in 
assessing and determining as it sees fit any future development applications 
for a future redevelopment of the Land.  

6 Contribution 

6.1 Monetary Contribution 

(a) The Applicant is to pay the ongoing Contribution in the amount of $30,000.00 
at the end of the first year and every year after that an amount calculated in 
accordance with the following formula, whichever is the greater: 

$30,000.00 x 

The CPI at the time of payment 

The CPI at the date of this agreement 

 

(b) The parties agree and acknowledge that the Contribution will be used by the 
Council towards the Public Purpose for community projects and/or activities. 

(c) Despite clause 6.1(b), the Council may apply the Contribution towards any 
other public purpose which satisfies section 7.4(2) of the Act, other than the 
Public Purpose, if the Council reasonably considers that the public interest 
would be better served by applying the Contribution towards that other public 
purpose. 

(d) The Contribution is to be paid by the Applicant in ongoing instalments as 
follows: 

(i) In the amount of $60,000.00 with payment to be made before the issue 
of the Occupation Certificate in relation to the Development Consent; 
and 
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(ii) In the amount of $30,000.00 annually and continuing for the life of the 
Plant to be paid within fourteen (14) days from the date one year 
following payment made pursuant to clause 6.1(d)(i). 

(e) The Contribution is taken to have been made upon the receipt by Council of 
the full amount required under this Deed in cash or by unendorsed bank 
cheque or by the deposit via electronic funds transfer, and clearance of the full 
amount, into a bank account nominated by Council. 

7 Dispute Resolution 

7.1 Dispute resolution – expert determination 

(a) This clause applies to a Dispute between the Parties to this Deed concerning 
a matter arising in connection with this Deed that can be determined by an 
appropriately qualified expert if: 

(i) the Parties to the Dispute agree that it can be so determined, and 

(ii) the Chief Executive Officer of the professional body that represents 
persons who appear to have the relevant expertise to determine the 
Dispute gives a written opinion that the Dispute can be determined by 
a member of that body. 

(b) Such a Dispute is taken to arise if one party gives another party a notice in 
writing specifying particulars of the Dispute. 

(c) If a notice is given under clause 7.1(b), the Parties are to meet within 14 
Business Days of the notice in an attempt to resolve the Dispute. At every 
such conference, each party must be represented by a person having 
authority to agree to a resolution. All aspects of every such conference, except 
the fact of the occurrence, will be privileged. 

(d) If, within 28 Business Days of a notice being given, the Parties have not 
resolved the Dispute, the Dispute must be referred to expert determination 
and be determined by an expert. If, within a further 10 Business Days, the 
Parties have not agreed upon an expert, the expert must be nominated by the 
Australian Commercial Disputes Centre. 

(e) The expert determination must be conducted in accordance with the 
Guidelines for Expert Determination of the Australian Commercial Disputes 
Centre. Except where the parties otherwise agree in writing or the Guidelines 
for Expert Determination of the Australian Commercial Disputes Centre 
otherwise provide: 

(i) each party must bear its own costs and pay one half of the expert’s 
fees and expenses; 

(ii) the expert must not act as an arbitrator; and 

(iii) the determination of the expert will be final and binding on the Parties. 

7.2 Dispute Resolution – Mediation 
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(a) This clause applies to any Dispute arising in connection with this Deed other 
than a Dispute to which clause 7.1 applies.  

(b) Such a Dispute is taken to arise if one party gives another party a notice in 
writing specifying particulars of the Dispute. 

(c) If a notice is given under clause 7.2(b), the Parties are to meet within 14 
Business Days of the notice in an attempt to resolve the Dispute. 

(d) If, within 28 Business Days of a notice being given, the Parties have not 
resolved the Dispute, the Parties are to mediate the dispute in accordance 
with the Mediation Rules of the Law Society of New South Wales published 
from time to time and are to request the President of the Law Society to select 
a mediator. 

(e) If the Dispute is not resolved by mediation within a further 28 Business Days, 
or such longer period as may be necessary to allow any mediation process 
which has been commenced to be completed, then the parties may exercise 
their legal rights in relation to the Dispute, including by the commencement of 
legal proceedings in a court of competent jurisdiction in New South Wales. 

(f) Each party is to bear its own costs arising from or in connection with the 
appointment of a mediator and the mediation. 

(g) The Parties are to share equally the costs of the President, the mediator, and 
the mediation. 

7.3 Nothing in this clause 7 will prejudice the right of a party to institute proceedings to 
enforce payment due under this Deed or to seek injunctive or urgent declaratory 
relief.  

7.4 Notwithstanding the existence of a Dispute, the parties must continue to perform their 
respective obligations under this Deed unless excused from performance by another 
provision of this Deed. 

8 Enforcement  

8.1 Breach of Deed 

(a) This clause applies to a breach of the Applicant’s obligations under this Deed.  

(b) Council may give the Applicant written notice specifying the particulars of the 
breach, the means for rectifying the breach (if such exist), the reasonable 
timeframe for rectification of the breach or compensation Council will accept in 
a reasonable timeframe in lieu of the rectification of the breach.  

(c) Nothing in this clause prevents the Council from exercising any rights it may 
have at law or in equity in relation to a breach of this Deed by the Applicant, 
including but not limited to seeking relief in an appropriate court. 
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9 Risk  

9.1 Risk 

The Applicant performs this Deed at its own risk and its own cost.  

9.2 Release 

The Applicant releases Council from any Claim it may have against Council arising in 
connection with the performance of the Applicant’s obligations under this Deed except 
if, and to the extent that, the Claim arises because of Council’s negligence or default.  

9.3 Indemnity 

The Applicant indemnifies Council from and against all Claims that may be sustained, 
suffered, recovered or made against Council arising in connection with the 
performance of the Applicant’s obligations under this Deed except if, and to the extent 
that, the Claim arises because of Council’s negligence or default. 

10 Notices 

10.1 Notices given under this Deed:  

(a) must be in writing and clearly readable in the English language; 

(b) must be signed by the party giving or making it (or signed on behalf of that 
party by its authorised representative); and   

(c) may be delivered to a party by hand or by prepaid post to that party’s address 
shown in page 1 of this Deed or to such other address or person as a party 
may specify by notice given in accordance with this clause. 

10.2 A notice is taken to be duly given and received: 

(a) if delivered by hand, when delivered; or 

(b) if delivered by prepaid post, three Business Days after being deposited in the 
mail with postage prepaid. 

10.3 Despite clause 10.211.2, notices received after 5.00pm in the place of receipt or on a 
non-Business Day are taken to be received at 9.00am on the next Business Day. 

11 General 

11.1 Relationship between the Parties 

Except as expressly provided to the contrary in this Deed, nothing in this Deed will 
constitute the Parties as principal and agent, employer and employee, partners or 
otherwise liable for the acts or omissions of any other party.   

11.2 Entire agreement 
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This Deed records the entire agreement between the Parties in relation to its subject 
matter. It supersedes all prior contracts, arrangements, understandings or 
negotiations by, or between, the Parties in relation to the subject matter of this Deed. 

11.3 Further assurance 

Each party must (at its own expense) do all things that any other party reasonably 
requires of it to give the other party the full benefit of any obligations owed to the 
other party and expressed in this Deed. 

11.4 Counterparts 

This Deed and any variation of this Deed may be executed and take effect in two or 
more counterparts, each of which when taken together, will constitute one and the 
same instrument. 

11.5 Survival 

All warranties, releases, exclusions and limitations of liability, indemnities, terms with 
respect to intellectual property and confidential information in this Deed will remain 
valid and binding following expiry or termination of this Deed.  Any other provision by 
its nature intended to survive expiry or termination of this Deed survives expiry or 
termination of this Deed. 

11.6 No waiver 

The failure, delay or omission by a party to exercise, or to partially exercise, a right, 
power or remedy under this Deed does not operate as a waiver of that right, power or 
remedy. A party which exercises, or partially exercises, a right, power or remedy 
maintains its right to further exercise the same right, power or remedy or to exercise 
another right, power or remedy.  A party waives a right, power or remedy only by 
explicitly doing so in a written notice to the other party and the waiver is strictly limited 
to the matters specified in the notice. 

11.7 Cumulative rights 

The rights, powers, authorities, discretions and remedies of a party under this Deed 
do not exclude any other right, power, authority, discretion or remedy. 

11.8 Severability 

If any provision of this Deed is determined by a court or other competent tribunal or 
authority to be illegal, invalid or unenforceable then: 

(a) where the offending provision can be read down so as to give it a legal, valid 
and enforceable operation of a partial nature it must be read down to the 
extent necessary to achieve that result;  

(b) where the offending provision cannot be read down then that provision must 
be severed from the Deed in which event, the remaining provisions of this 
Deed operate as if the severed provision had not been included; and 

(c) the legality, validity or enforceability of that provision in any other jurisdiction or 
of the remaining provisions in that or any other jurisdiction is not affected, 
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but only to the extent that is consistent with giving substantial effect to the intentions 
of the parties under this Deed. 

11.9 Variation 

This Deed can only be amended, supplemented or replaced by another document 
publicly notified and signed by the Parties in accordance with the Regulation. 

11.10 Governing law and jurisdiction 

This Deed is governed by the law of New South Wales.  Each party submits to the 
jurisdiction of the courts in New South Wales in connection with matters concerning 
this Deed. 

11.11 Explanatory Note 

Pursuant to clause 25E(7) of the Regulation, the Parties agree that the Explanatory 
Note is not to be used to assist in construing this Deed.  

12 Costs 

12.1 The Applicant agrees to pay Council’s legal costs incurred to give effect to this Deed 
including but not limited to, the costs of preparing, negotiating and executing this 
Deed and any other related document within 28 Business Days of a written demand 
by Council for such payment. 
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Schedule 2– Modified Development Consent  
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Executed as a Deed 

 
 
 
Executed by  
Lithgow City Council (ABN  59 986 
092 492) by its authorised officers: 

  

   
 
 

  
 

   
 
Signature of Authorised Officer 

  
Signature of Witness 

   
 

 
Name and Position of Authorised Officer 

  
Name of Witness 

 
 
 
Executed by  
Nu-Rock Technology Pty Ltd (ABN 12 
062 560 169) in accordance with section 
127(1) of the Corporations Act 2001 
(Cth):  

  

 
 
 

  
 

   
 
Signature of Director/Company Secretary 

  
Signature of Director 

 
 

  
 

 
Name of Director/Company Secretary 

  
Name of Director 

 
 
Executed by  
Nu-Rock Mt. Piper Pty Ltd (ABN 44 648 
920 156) in accordance with section 
127(1) of the Corporations Act 2001 
(Cth):  

  

 
 
 

  
 

   
 
Signature of Director/Company Secretary 

  
Signature of Director 

 
 

  
 

 
Name of Director/Company Secretary 

  
Name of Director 

 


