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2.1.1. DEV - 28/11/2022 - DA256/21- Three Tree Lodge Alterations & Addition 2A Col Drewe 
Drive South Bowenfels - Request for Waiving of Contributions 

 
Prepared by

 
Paul Cashel – Development Manager
Matthew Trapp - Executive Manager ‑ Water & Wastewater

 
Department

 
Development 

 
Authorised by

 
Director of People & Services

Property Details
 
Lot 2 DP1068159, 2A Col Drewe Drive South Bowenfels

 
Property Owner 

 
Three Tree Lodge Lithgow Limited

 
Applicant

 
Three Tree Lodge Lithgow Limited

Reference

Min. No. 22-205 Ordinary Meeting of 31 October 2022. Resolution: Deferred.
Summary

To consider a request from an applicant for development consent which seeks to waive the 
associated developer contributions, headworks fees and application fees for Development 
Application DA256/21 being for additions to Three Tree Lodge Aged Care Facility at Lot 2 
DP1068159, 2A Col Drewe Drive South Bowenfels. 

The determination report for DA256/21 is a separate recommendation report to the Council.

This report identifies that there is no current adopted Council policy basis for waiver, and nor has a 
legal or merits-based case been made by the applicant. The subject fees and contributions are 
publicly known (to applicants) and are consistently applied with all development applications to 
ensure an equitable approach for all. The fees have the effect of the beneficiaries of the various 
services paying a reasonable fee toward the cost of delivering those services (user pays). Waiving 
the fees will shift these costs from the applicant onto the general public.  
Commentary

Council is in receipt of Development Application DA256/21 for additions to the residential aged 
care facility on land known as Lot 2 DP 1068159, 2A Col Drewe Drive, Bowenfels. The 
development includes alterations and additions that increases the overall use of the aged care 
facility by five (5) new rooms and an additional seven (7) new beds (eight (8) new / one (1) 
removed/demolished), being a total of 73 beds for the facility.

As part of the development assessment (and any consent) the following contributions and fees are 
applicable:

• Development Application Fees (Council's Fees & Charges 2021/2022)
Archival Fee: $57
Concurrence Fee: $140
DA Fee: $4062.2
Integrated Development Fee: $140
Fees paid for DA256/21 = $4399.20

• Section 7.12 (former94A) ((Section 7.12) Development Contributions Plan 2015) is 
applicable to the development having an estimated cost of development of $2,004,471.70 with 
a 1% levy applicable. A contribution of $20,044.71 is applicable. 
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•
• Water & Wastewater Development Servicing Plan Contributions (Council's DSP & Fees & 

Charges 2021/2022)
Charge applicable for intensification of use – category Aged Care Facility:
 Sewer- 5(beds) x discount 0.75(ET) x $15,308.81 (charge) = $57,408.05
 Water- 5(beds) x discount 0.5(ET) x $3,146.34 = $7,865.85
 Total charges = $65,273.90

Three Tree Lodge Lithgow Limited have requested that the above contributions and fees be 
waived in full, with their arguments for in their submission attached to this report. A summary of the 
justification is provided as below with management comments provided:

Applicant’s Justification Assessment comments
The previous version of the Section 94A 
Development Contributions Plan applied an 
exemption to privately funded community 
infrastructure.

Council’s 94A Plan was updated in 2015. This 
included an amendment to Clause 7 to accord 
with the Ministerial Directions issued under 
(then) S94E. The Council adopted the changes 
which saw the removal of privately funded 
community infrastructure. Assessment of this 
application can only be undertaken under the 
current Section 94A Development 
Contributions Plan which does not provide an 
exemption for community development.

The development will provide significant 
community benefit with high demand for 
community residential aged care in the 
community.

Noted. The fact that an aged care facility has 
some demand for its services is not a matter 
for consideration when applying S94A, or a 
request for waiving of the contribution. 

Council has required the applicant to provide 
new potable water and fire hydrant facilities to 
be separated from the hospital which is a 
significant cost.

This requirement was applied to the property 
under a previous development consent. The 
applicant did not challenge that condition at the 
time. It is reasonable for council to require 
compliance with approvals that have been 
issued. It is not a requirement as part of this 
proposal.

An increase of 7 additional beds would not 
place significant burden on ratepayers.

Addition of beds and floor space under 
Council’s adopted policies is calculated as an 
increase in loading on Council’s services. The 
calculations relating to this development 
application are in accordance with the 
contribution plans.

Three Tree Lodge is a community based (not-
for-profit) organisation that is also a registered 
charity governed by a voluntary community-
based Board and provides employment to 
more than 80 local staff.

Noted. There are no exemptions that are 
applicable for non-for-profit developments in 
relation to contributions. The S94A Plan 
considers the increase in employment 
numbers to generate a demand on Council’s 
infrastructure and facilities.

Council has previously waived the entire 
contributions for similar development 
proposals.

Waiving of the fees or precedents of such 
(under a former policy or through a decision of 
the elected Council at that time) is not a 
consideration for development assessment in 
relation to the processing of an application and 
its contributions. This is a consideration that 
only the elected Council can apply.

Three Tree Lodge has received grant funding 
for a significant portion of the development and 

Increase in construction costs is not a 
consideration for development assessment 
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will need to commit further significant funds for 
completion of the proposed infrastructure. 
Recent updates on construction costs since 
advice of the successful grant application have 
risen 60%, causing further pressure on costs.

and changes to calculations of contributions.

Development Application lodgement & assessment Fees - Council's Fees & Charges 
2021/2022

The Development Application Fees and Charges were adopted by Council for 2021/2022 and 
apply as per the Environmental Planning & Assessment Act 1979 & Enviromental Planning & 
Assessment Regulation 2021. Therefore, the Development Application fees paid for this proposal 
have been correctly applied.

All Development Application (DA) assessment fees are, on average for a year, subsidised by 
general revenue, i.e. the fees collected do not cover the full cost for service. The processing of this 
application has not been a simple or quick assessment and has, for example, included protracted 
negotiations with the NSW RFS and liaison with Council’s Property & Legal Services Officer (for 
the use of Council’s land). This DA also required reporting to the Council which adds to processing 
times/labour costs. 

The Council is currently only waiving DA fees for 2019/2020 bushfire effected properties.

Section 94A (Section 7.12) Development Contributions Plan 2015  
The Section 94A Plan specifies developments that are exempt from payment of the contributions 
under Clause 7 as below:

a)Development by or on behalf of Lithgow City Council;
b)Development by or on behalf of NSW Government for public infrastructure such as hospitals, 

police stations, fire stations, education facilities and public transport infrastructure; 
c)Development that involves rebuilding or repair after natural disasters such as flooding or 

bushfires; 
d)Development involving alterations and additions to an existing single dwelling; 
e)Development involving the demolition of an existing dwelling; 
f) Development involving the rebuilding of an existing dwelling; 
g)An application for an industrial, retail or commercial development where there is no 

intensification of use or increase in floor space of an existing building.

The proposed development does not meet the above exemption/s therefore Section 94A 
Contributions are applicable. The S.7.12 Development Contributions Plan does not provide the 
flexibility for Council on a case-by-case basis to reduce or exempt development from the plan. The 
Three Tree Lodge development is not exempt unless it is on behalf of the NSW Government.

Further, 94A Plans do not rely on the application of a direct nexus between the demands of the 
development (generally an increase in population and/or staff) and the community infrastructure 
required to support it. That is reserved for Section 7.11 (former S94 Plans) or VPAs. The applicant 
has indicated that the drafting of a VPA is expensive, and it is desirable to be avoided. Therefore, a 
Planning Agreement has not been volunteered. Council staff agree that the administration involved 
in the drafting, advertising, signing and lodging of a VPA of such relatively small magnitude 
outweighs the expense of the effort of the exercise.

Water & Wastewater Development Servicing Plan Contributions 
The Development Servicing Plan (DSP) requires contributions for water & sewer for the 
intensification of development of ‘Aged Care Facilities’ and has been applied as per the Plan. 
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Council can consider levying lower charges depending on social and environmental factors which 
has been assessed by Council’s Executive Manager - Water & Wastewater with comments 
provided below:

• The development will increase the load onto the water and sewerage system in the South 
Bowenfels catchment area;

• The charges have been calculated as per the Council adopted Development Servicing Plan 
for Water and Wastewater;

• These charges are applied for both future capital works that are required to service current 
and future development in the area; and

• Not levying charges on development creates a cross-subsidisation of fees to service the 
development onto water and wastewater customers. 

The contributions as set by the DSP should be applied to this proposal.

The administration can however liaise with the developer to create a ‘payment plan’ to enable the 
timely payment of these fees. The payment of fees can be subject to the Occupation Certificate 
being issued or with conditions of payment to be received prior to a specified date.

Policy Implications

As stated above.

Financial Implications

• Budget approved - $75,000
• Cost centre – 800104 - 63301 Consultants – Development Applications.  A budget exists for 

planning consultants to assist with staff shortages and peer reviews, as required.
• Expended to date – for DA256/21 - $1,320.00 for a draft Assessment Report only. 
• Future potential impact – Nil for this DA.  Currently 2 other DAs are with a consultant to draft 

the assessment reports for a similar cost, approximately - $2,640.

The total contributions and headworks fees sought through this application are $85,318.61 being 
$20,044.71 under the Section 94A Development Contributions Plan 2015 and $65,273.90 under 
the Water & Wastewater Development Servicing Plan. Council will surrender the contributions 
towards services and facilities if the contributions are waived as part of this Development 
Application and will instead need to draw those funds from general revenue and be subsidised by 
other customers.

The Development Application fees applicable to DA256/21 Alterations & Additions have been paid 
at a total of $4399.20 as per Council’s Fees & Charges 2021/2022. Council will surrender these 
monies if the fees and charges are waived as part of this Development Application and will instead 
need to draw those funds (mainly being for staff salaries and administration) from general revenue.  
These fees are typically included in the overall development/construction costs associated for any 
project and application for grant funding.

 
Legal and Risk Management Implications 

Nil.
Attachments

1. Contributions Waiver Request - Three Tree Lodge Lithgow Limited [2.1.1.1 - 6 pages]
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Recommendation

THAT 

1.That the Council decline the request by Three Tree Lodge Lithgow Limited to waive 
contributions and fees applicable under DA256/22, as outlined in this Report, for Three 
Tree Lodge - alterations and additions.
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